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PROVIDING FOR THE ACQUISITION OF LANDS BY THE UNITED
STATES REQUIRED FOR THE RESERVOIR CREATED BY THE
CONSTRUCTION OF OAHE DAM ON THE MISSOURI RIVER AND
FOR REHABILITATION
OF THE INDIANS OF THE CHEYENNE
RIVER SIOUX RESERVATION, S. DAK.

, AUGUST

Mr.

17 (legislative day,

WATKINS,

AUGUST

5), 1954.-Ordered

to be printed

from the Committee on Interior and Insular Affairs,
submitted the following

REPORT
[To accompany H. R. 2233]

The Committee on Interior and Insular Affairs, to whom was refeITed the bill (H. R. 2233) to provide for the acquisition of lands by
the United States required for the reservoir created by the construction
of Oahe Dam on the Missouri River and for rehabilitation of the
Indians of the Cheyenne River Sioux Reservation, S. Dak., having
considered the same, report thereon with the recommendation that it
do pass with the following amendments:
On page 2, line 18, after the period, strike out the remainder of line
18, and strike out all of lines 19, 20, 21, 22, 23, 24, and 25, and insert
in lieu thereof the following:
The United States agrees to pay, out of funds appropriated for construction of the
Oa.he project, as just compensation for all lands and improvements and interests
therein (except the agency hospital) conveyed pursuant to section I of this Act;
and for the bed of the Missouri River so far as it is the eastern boundary of said
Cheyenne River Reservation, the sum of $5,384,014;

On page 3, strike out all of lines 1, 2, 3, and 4.
On page 3, line 5, strike out the figures "$6,587,854.95" and the
comma.
On page 3, line 12, following the word "Council", strike out the
balance of the paragraph and insert in lieu thereof the following:
with the approval of the Secretary of the Interior shall distribute the sum of
$2,250,000 in accordance with the revised appraisal of the Missouri River Basin
investigation staff of the Department of the Interior.

On page 3, line 25, change the word "agreement" to the word "Act".
On page 4, strike out all of lines 9, 10, and 11.
.
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On page 4, line 12, strike out the word "Relocation" and insert in
lieu thereof the words "for the relocation".
On page 4, line 13, strike out the word "all".
On page 4, line 14, strike out the word "all" which appears in two
places.
On page 4, line 15, strike out the word "all".
On page 4, line 16, after the word "therewith", insert a period and
strike out the remainder of the line.
On page 4, strike out all of lines 17, 18, 19, 20, 21, 22, 23, and 24.
On page 5, strike out all of lines 1, 2, and 3.
On page 5, line 7, change the figures "6,044,500" to read "5,160,000".
On page 5, line 24, change the period to a colon and insert the
following:
Provided further, That the authorization contained in section XVI hereof shall
remain available for a period not to exceed ten years from the effective date of
this Act.

On page 12, line 15, change the figures "6,587,854.95" to read
"5,384,014".
On page 12, line 19, change the figures "12,732,354.95" to read
"10,644,014".
This bill has been considered by the Committee on Interior and
Insular Affairs of the House; on July 23, 1954, that committee submitted its report (H. Rept. 2484) to the House, recommending its
passage, and on August 3, 1954, it passed the House.
The purpose of this proposed legislation is to provide just compensation to Indians of the Cheyenne River Sioux Reservation, S. D~k., for
lands and improvements and interest thereon belonging to said
Indians, and for their complf'te rehabilitation, because of the ta.king
of such lands and property, by the United St.ates, to be used in connection with the construction of the Oahe Dam and Reservoir.
The Oahe Dam and Reservoir is a portion of the comprehensive
plan for the improvement of the Missouri River Basin as authorized
by section 9 of the Flood Control Act of December 22, 1944 (58 Stat.
887-891).
The act of September 30, 19.50 (66 Stat. 46), authorized a negotiation
of separate contracts with the Sioux Indians of the Cheyenne River
Reservation, in South Dakota, and of the Standing Rock Reservation
in South and North Dakota, which will provide conveyance to the
United States of the title to all tribal and individual Ind 1an lands
which are req nired for the construction of the Oahe Dam and Reservoir.
The act of September 30, 1950 (66 Stat. 46), provides as follows:
That the Chief of Engineers, Department of the Army, jointly with the Secretary of the lnterior, representing the United States of America, are hereby
authorized and directed to negotiate contracts containing the provisions outlined herein separately with the Sioux Indians of the Cheyenne River Reservation in South Dakota and with the Sioux In<iians of the Standing Rock Reservation in South Dakota and North Dakota, through representatives of the two
tribes appointed for this purpose by their tribal councils.
SEC. 2. The contracts made pursuant to section 1 of this Act shall.
(a) convey to the United States the title to all tribal, allotted, assigned,
and inherited lands or interests therein belonging to the Indians of each
tribe required by the United States for the reservoir to be created by the
construction of the dam across the Missouri River in South Dakota, to ~e
known as Oahe Dam, including such lands along the margin of said reservorr
as may be required by the Chief of Engineers, United States Army, for the
protect.ion, development, and use of said reservoir: Provided, That the date
on which the contract is signed by Chief of Engineers, United States Army,
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and the Secretary of the Interior shall be the date of taking by the United
States for purposes of determining the ownership of the Indian tribal, allotted,
and assigned lands conveyed thereby to the United States, subject to the
determinations and the payments to be made as hereinafter provided for;
(b) provide for the payment of(1) just compensation for lands and improvements and interests
therein, conveyed pursuant to subsection (a);
(2) costs of relocating and reestablishing the tribe and the members
of each tribe who reside upon such lands so that their economic, social,
religious, and community life can be reestablished and protected:
Provided, That such costs of relocating and reestablishing the tribe and
• the members of each tribe who reside upon such lands shall not result
in double compensation for lands and properties to the tribe and members of each tribe; and
(3) costs of relocating and reestablishing Indian cemeteries, tribal
monuments, and shrines located upon such lands;
(c) provide that just compensation for the lands of individual members of
such tribes, who reject the appraisal covering their individual property,
shall be judicially determined in proceedings instituted for such purpose by
the Department of the Army in the United States district court for the
district in which the lands are situated;
(d) provide a schedule of dates for the orderly removal of the Indians
and their personal property situated within the taking area of the Oahe
Reservoir within the respective reservations: Provided, That the Chief of
Engineers shall have primary and final responsibility in negotiating concerning the matters set out in the foregoing paragraphs (a) and (b) hereof;
(e) provide for the final and complete settlement of a.ll claims by the
Indians and tribes described in section 1 of this Act agaiust the United
States arising because of construction of the Oahe project.
SEc. 3. To assist the negotiators in arriving at the 3mount of just compensation
as provided herein in section 2 (b) (1), the Secretary of the Interior or his duly
authorized representative and the Chief of Engineers, Department of the Army,
or his duly authorized representative shall cause to be prepared an appraisal
schedule on an individual tract basis of the tribal, allotted, and assigned lands,
including heirship interests therein, located within the taking areas of the respective reservations. In the preparation thereof, they shall determine the fair market
value of the lands, giving full and proper weight to the following elements of
appraisal: Improvements, severance damage, standing timber, mineral rights,
and the uses to which the lands are reasonably adapted.
They shall transmit
the schedules to the representatives of the tribes appointed to negotiate a contract which schedules shall be used as a basis for determining the amount of just
compensation to be included in the contracts for the elements of damages set out
in section 2 hereof.
SEc. 4. The specification in sections 2 and 3 hereof of certain provisions to be
included in each contract shall not operate to preclude the inclusion in such contracts of other provisions beneficial to the Indians who are parties to such contracts.
SEc. 5. (a) The contracts negotiated and approved pursuant to this Act shall
be submitted to the Congress within eighteen months from and after the date of
enactment of this Act.
(b) No such contract shall take effect until it shall have been ratified by Act of
Copgress and ratified in writing by three-quarters of the adult members of the
two respective tribes designated in section 1 hereof, separately, within nine months
from the date of the Act ratifying each said contract: Provided. That in the event
the negotiating parties designated by section 1 of this Act are unable to agree on
any item or provision in the proposed contracts, said items or provisions shall be
reported separately to the Congress as an appendix to each contract, and shall set
out the provisions in dispute as proposed by the advocates thereof for consideration and determination by the Congress.
SEc. 6. Nothing in this Act shall be construed to restrict the orderly prosecution
of the construction or delay the completion of the Oahe Dam to provide protection
from floods on the Missouri River.
SECTIONAL

ANALYSIS

Section 1 provides the procedure by which the Federal Government
and the adult Indians of the Cheyenne River Reservation will agree
to 'the conveyance of all tribal, allotted, assigned, and inherited lands
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or ~terests within _said reseryation to ~he United States as may· be
reqmred by the Chief of Engmeers, Umted States Army, in the construction of the Oahe Dam and Reservoir. It further provides that
the effective date of this act shall be the date and the Secretary of the
Interior shall declare that this agreement has been ratified and
approved in writing by three-fourths of the adult members of said
reservation.
Section 2 provides that the United States agrees to pay, out of
funds appropriated for construction of the Oahe project, aa just
compensation for all lands and improvements and interests therein
(except the agency hospital), the sum of $5,384,014.
Section 3 provides that the United States agrees to appropriate,
and the Secretary of the Army is directed to make available from
Oahe project construction funds, additional sums for relocating and
establishing the Indian cemeteries, tribal monuments, and shrines
within the taking area.
Section 4 stipulates that the United States agrees to appropriate,
and the Secretary of the Army is directed to make available from
Oahe project construction funds, additional sums for relocation and
reconstruction of the Cheyenne River Agency, all schools, hospitals,
service buildings, agents and employees quarters, roads, bridges, and
other facilities in connection therewith.
Section 5 provides that the United States agrees to appropriate
and make available the sum of $5,160,000 for relocating and reestablishing members of the Cheyenne River Sioux Tribe, who are
residents of the Cheyenne River Sioux Reservation at the time of
the passage of this act as well as those who reside upon such lands
as are conveyed to the United States for the construction of the Oahe
Dam and Reservoir. It further provides that the economic, social,
religious, and community life of all said Indians shall be restored to
a condition not less advantageous than the condition they are now
in. This sum shall be deposited in the Treasury of the United States
to draw interest at the rate of 4 percent per annum. Said sum shall
be expended only upon the order of the tribal council and with the
approval of the Secretary of the Interior. Such appropriations,
however, shall remain available for a period not to exceed 10 years
from the effective date of this act.
Section 6 reserves to the Indians all mineral rights within the taking
area.
Section 7 gives to the Indians the right without charge to remove
and salvage timber and improvemrnts within the taking area by
demolition or removal. It also provides that salvage operations shall
be conducted in accordance with Public Law 870, 81st Congress.
Section 8 states that a hazard to livestock is created by the rise and
fall of the water to be impounded in the Oahe Reservoir and places
on the United States responsibility to take such protective measures
as may be necessary to minimize livestock losses.
. .
. .
Section 9 provides that members of the tribe now res1dmg within
the taking area shall have the right to remain on and use the lands
until the gates of the Oahe Dam are to be closed. It als<?provid~s
that the Chief of Engineers, United States Army, shall give public
notice 1 year in advance of the date of the closing of the gates and
that individuals and personal property shall be removed from _the
ta.king area before the expiration of the 1 year's notice. The Uruted
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States shall not be held liable for loss of life or property after expiration of said notice.
Section 10 provides that after the gates are closed, the Indians,
without cost, shall have grazing rights between the taking line and
the reservoir and fish and hunting rights on the reservoir and its
shoreline.
Section 11 provides that the United States shall give assistance to
the tribal members whose lands are within the taking area in purchasing trust patent land outside said area. The trust patents shall be in
form and effect the same as corresponding trust patents heretofore
issued to said individuals. It also provides that holders of exchange
assignments within the taking area shall be regarded as holders of
trust patents and shall be accorded the same privileges and procedures
as holders of lands held in trust. This section further provides that
the moneys used for the purchase of substitute land shall be provided
by the purchaser from the sum placed to his credit for the transfer of
his lands, improvements, and timber under the authority of this
agreement. The lands so purchased as substitute allotments may be
either within or without the boundaries of the Cheyenne River Reservation. It also provides that no purchase of lands outside the
Cheyenne River Reservation shall affect the existing status of such
lands or improvements thereon and that no prior act of Congress,
other regulation, or tribal ordinance shall prevent the full operation
of this section.
Section 12 provides that neither the provisions of this agreement
nor the subsequent acts of ratification shall be considered as an offset
or counterclaim against any tribal claim now pending. It likewise
provides that the payment of Sioux benefits as provided for in the act
of March 2, 1889, shall be continued under the provisions of the Indian
Reorganization Act of 1934.
Section 13 provides that the United States shall reimburse the tribal
council for its expenses not in excess of $100,000, of which not more
than $50,000 be payable as attorney fees incurred in connection with
the negotiations incident to the making and ratification of this agreement. The tribal council is directed to file an expense statement with
the Secretary of the Army who in turn will forward it to the Congress
with his recommendation for appropriation.
Section 14 provides that holders of inherited lands may consolidate
their interests as they desire and the total proceeds of any individual
held by such consolidation of interests may be used by any individual
holder for the purchase of substitute lands.
Section 15 preserves the right of any individual to reject the final
appraisal made on his land and improvements thereon. It provides
that upon rejection said individual shall file a written notice with the
Chief of Engineers, United States Army, who shall file a proceeding
in the United States District Court of the State of South Dakota as a
condemnation proceeding. It further provides that the said district
court shall have jurisdiction to determine condemnation proceedings
and the value of said lands and improvements. The tribal council
will be required to deposit with the court the amount set out in the
final appraisal. This sum shall be used in part or in full payment of
the final judgment of said United States district court. It also provides that the cost of proceedings shall be borne by the United States
and the individual involved shall be entitled to counsel at his own·
expense. If the amount of the original appraisal is insufficient to
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cover the final judgment, the United States shall use moneys from the
fund of $5,384,014 established under section 2 to make up the deficit.
Section 16 authorizes the appropriations as provided in sections 2
5, and 13, plus the cost of construction of the Oahe project as provided
in sections 2 and 5.
Part II describes the tracts of lands in the State of South Dakota
conveyed by this agreement to the United States.
It is the judgment of your committee that the directives set forth
in said act of September 30, 1950 (66 Stat. 46), have been fully met
by the provisions of this bill, as amended.
The Secretary of the Interior and the Secretary of the Army
recommend the enactment of this proposed legislation.
A copy of the report of the Secretary of the Interior, dated March
18, 1954, and a copy of the report of the Secretary of the Army, dated
March 12, 1953, are hereto attached and made a part of this report,
as follows:
DEPARTMENTOF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D. C., March 18, 1954,.
Hon. A. L. MILLER,
Chairman, Committee on Interior and Insular Affairs,
House of R(:,presentatives,Washington, D. C.
MY DEAR DR. MILLER: Reference is made to your request for a report on
H. R. 2233, a bill to provide for the acquisition of lands by the United States
required for the reservoir created by the com,truction of Oahe Dam on the Missouri River and for rehabilitation of the Indians of the Cheyenne River Sioux
Reservation, S. Dale, and for other purposes.
I recommend that H. R. 2233 be enacted if it is amended to embody the
recommendations and suggestions hereinafter set forth.
First, it is recommended that section I be amended to provide for the agreement
to be ratified when confirmed and accepted in writing by a majority of the adult
members of the tribe within 6 months from the date that H. R. 2233 is enacted;
the adult tribal membership to be determined on the basis of the tribal roll current
as of the date the bill is enacted.
The changes are recommended because a
requirement for an affirmative vote of three-quarters of the adult tribal membership would be exceedingly difficult to fulfill. A specified period of time within
which the agreement is to be ratified, together with a specified basis upon which
adult tribal membership is to be determined for this purpose, would greatly
facilitate the fulfillment of the intent and purposes of this bill. The recommended changes parallel the ratification provisions of the act of October 29, 1949
(63 Stat. 1026), under which the Three Affiliated Tribes of the Fort Berthold
Reservation, N. Dak., ratified a similar agreement.
Second, it is suggested that several changes be made in section II:
(a) That the sum of $2,234,934 be considered as the total compensation for the
fair market value of the land, timber, and improvements within the taking area;
(b) That no payment be made for overall tribal severance damage outside the
taking area;
(c) That funds paid in compensation for damages to the tribe, which are deposited in the United States Treasury draw interest at the rate of 4 percent per
annum; and
.
(d) That the tract listings and ownerships used in the Hart appraisal be designated as the basis for distribution to individual property owners of such compensation as the Congress deems fair and equitable.
.
The amount of compensation for the land, timber, and improvements m the
taking area suggested here, in lieu of the sum presently in the bill, is t~e t?tal
value placed upon such properties by the Missouri River Basin invest1gat1ons
staff of the Bureau of Indian Affairs of this Department.
The suggested amou_nt
was derived from a detailed appraisal of the fair market value of the properties
in the taking area, and is offered as fair and equitable compensation for the loss
of such properties.
The sum presently in the bill represents ~he value :placed
upon the same properties in an appraisal prepared by the tribal n_egot1ator~.
The stumpage value in the latter appraisal for the timber in the takmg area 18
believed to be $226,690 in excess of market values. A third appraisal of the
',v
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same properties made by Gerald T. Hart & Associate~ of Denver, Colo., initi~lly
fixed a value of $1 605 410 in November 1951. This figure was later revised
upward by Mr. Hart to~ value of $1,725,530.55_to correct th~ obvious discrep~ncies revealed in review by the negotiating parties. The revised H3:rt ~ppra1sal
figure is believed to be lower than the fair market value.of the properties myolved,
for upward price trends in the area subsequent to the time of actual appraisal are
not adequately reflected and there appear to be discrepancies in the evaluation
of improvements and in the classification of the land of in~ividual tracts.
The suggestion that no payment be made for overall ~ribal severance_ damage
outside the taking area is made in the belief that beneficial resuf t~ accr~mg from
the formation of a stable water area on the border of the remamrng tnbal lands
to supplant the unpredictable and sometimes destructive Missouri River will
offset any general claim for overall tribal severance damages. In this connection,
it may be noted that the approximately 100,000 acres within the taking area
represent 6.5 percent of the total reservation area of 1,615,125 '.1cres. Howe~er,
it is believed that the Indians are entitled to and should receive compensa.t10n
for the loss of the annual supply of timber, over and above the estimated commercial stumpage value, since approximately 90 percent of the timber on the
reservation is in the taking area and the Indians will be denied this source of
building materials, posts, and fuel in the future.
Likewise, it is believed the
Indians should be compensated for the loss of valuable wildlife and wild fruit
resources. Reports made in 1949 and 1951 substantiate the economic significance
of these resources and the dependence of Indians upon such resources.
The interest rate of 4 percent on the tribal funds to be placed in the United
States Treasury, which is suggested here in lieu of a 5-percent rate of interest,
would correspond to the interest rate set in a majority of cases, and particularly
in the similar case of the Fort Berthold Indians. The use of the Hart appraisal
tract listings and ownerships, in lieu of a schedule to be submitted by the tribe,
is suggested in view of the official concurrence of the ne 5otiating parties when
such listings in detail were submitted in accordance with the provisions of section
3 of the act of September 30, 1950 (64 Stat. 1093).
Third, it is recommended that the following language be inserted in lieu of the
present language of section III:
"SECTIONIII. The United States hereby agrees to remove and reestablish
Indian cemeteries, tribal monuments and shrines from the reservoir area and
to relocate and reestablish.them in places and in a manner mutually agreeable
to the tribal council, the Chief of Engineers, and the Secretary of the
Interior."
Primary responsibility rests with the Federal Government for the necessary
relocation and reestablishment of Indian cemeteries, monuments, and shrines
occasioned by the taking of Indian lands for the Oabe Reservoir, and such responsibility should not be unduly imposed upon the trihe itself. Moreover, the
relocation and reestablishment of the cemeteries, monuments, and shrines will
necessarily have to be closely timed with the construction phases of the Oahe
Dam and the inundation of the reservoir area. It is believed these considerations
justify the substitute language recommended here, and that the provision requiring prior agreement of the parties named will adequately protect the rights and
interests of the Indians.
Fourth, it is recommended that section IV be revised to stipulate that the
United States agrees to make available the funds necessary to maintain the
services and to supplant appurtenant facilities presently provided the Indians
in a manner to meet their needs existing at the time Oahe Dam is closed; the
methods and means of meeting such needs to be based upon a thorough study of
all feasible courses open to fulfill this obligation. This recommendation is based
up~n the fact that closure of Oahe Dam is 6 to 8 years in the future. During this
pen?d of time the situation of the Indians may change appreciably, particularly
m view of the national policy of terminating special Federal services of a public
nature to Indians by transfer of responsibility for such services to the States and
their local subdivisions.
A~ presently drafted, section IV would make mandatory the replacement of all
se~v1ces and appurtenant facilities in not less quantity and quality than now
exist. F?r the reasons cited, it is urged that the determination of the quantity
a?,d quality of services, together with the facilities required, be based upon thecircumstances prevailing at a time more nearly approaching that of the inundation
of the reservoir area with provision for sufficient time in advance to allow for
continuity of services.
J.:'ifth, it is suggested th3:t section V be revised to proviqe ~n agreement by the
Uwted States to make available the funds necessary to assist 1n the relocation and
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ree~tabli_shment of those members of the tribe_ residing within the taking area.
It IS believed that such members should be assisted, and detailed cost estimates
developed on the basis of similar situations can be made available to the committee
upon request. Section V presently provides for the rehabilitation of all members
of the tribe, whether or not they reside within the taking area. It is believed that
such a comprehensive undertaking should not oe made a part of the proaram of
construction of the Oahe Dam and Reservoir. If a general program of rehabilitation for the members of the tribe is to be undertaken, it should be made the subject
of separate legislation. Moreover, it should be based upon a careful survey and
analysis of individual and tribal resources and needs, their problems, and possible
alternative solutions. A specific program, with fund requirements defined and
completely justified, should then be developed on the basis of such a survey and
analysis.
Sixth, it is recommended that section VI be amended to provide that fee patents
be granted to reserve subsurface rights to the individuals presently owning or
holding interest in the land within the taking area, and also that the subsurface
rights underlying land presently owned by the tribe within the taking area be
vested in the tribe by fee patent.
It is further recommended that such amendment
include a stipulation that the patents be recorded with the county register of deeds
and the costs thereof be charged to the Oahe project. The values of such subsurface rights are at present purely speculative, and the issuance of fee patents
for those reserved rights would give the Indians a measure of responsibility for
the management of their own property.
At the same time, this course would
obviate future problems of fractionation of inherited interests and the continuing
expense for the trust administration of those property rights.
Seventh, it is recommended that section XI be amended to provide that title
to the lands purchased in substitution for allotments or assignments within the
taking area be conveyed in restricted fee to the individual Indian owners if the
substitute lands are within or adjacent to the Cheyenne River Reservation boundaries as diminished by this agreement: the restrictions to terminate upon death
of the recipient. It is also recommended that section XI be further amended to
provide that title to substitute lands be conveyed in fee simple to the individual
Indian owners if such lands are within incorporated towns or removed from the
boundaries of the Cheyenne River Reservation.
As now drafted, section XI
would permit lands to be purchased, in lieu of allotted or assigned lands in the
taking area, at any location in the country with title thereto in trust status. The
latter part of the amendment recommended here is in keeping with the Department's policy that title to land and real property purchased in incorporated towns
or far removed from the reservation boundaries should not be taken in trust.
This policy has been followed in the Fort Berthold case. The earlier part of the
amendment recommended here is to avoid the problem of the fractionation of
ownership in allotted Indian lands by inheritance. The restrictions arising from
the trust status of the land preclude the use of customary means for the consolidation or disposition of interests in property. This problem strikes at the very base
of Indian resources, prevents effective individual use of the lands by the Indian
owners, affects the living standards of individual Indians, and re!:>ultsin mounting
uneconomic costs of administration.
The prevalence of this problem is indicated
by the fact that 54,651 tracts of a total of 115,100 tracts of allotted Indian lands
are presently in an involved heirship status. The creation of trust titles to the
lands purchased in substitution for holdings in the taking area would also subject
them to heirship fractionation. On the other hand, the recommended issuance of
title in restricted fee would provide the necessary protections to the Indian owne~
during their lifetime and promote the independence and self-responsibility o~th~1r
heirs without perpetuating the ill effects accompanying the problem of he1rship
fractionation.
Eighth, it is recommended that section XIV be deleted. This section would
permit members of the tribe with fee patents to lands within the taking area at
their option to take advantage of the provisions of section XI as presentlJ drafted.
If the recommendation in reference to section XI is adopted, this section would
be unnecessary. The reasons given in support of that recommendation apply
equally to this section. Moreover, those Indians who hold fee patents to la1;1ds
within the taking area should continue to have full responsibility for managmg
their own property.
.
.
Finally, it is recommended that section XV be amended to make 1t apphcable
only to inherited lands or interests in lands situated in the taking area. . If the
recommendation in reference to section XI is adopted, the recommendation for
amendment of section XV should be adopted.
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This Department is in ~ccord with those provi~i(!ns ~f H. R. 22~3 which have
not been mentioned herem, except that no pos1t10n 1s taken with respect to
section VIII. It is believed that sections VIII and XVI are fundamentally
matters of concern solely to the Department of the Army, and that section XIII
is a matter to be decided independently by the Congress.
The Bureau of the Budget has advised that there is no objection to the transmis~ion of tbJs report to your committee.
Sincerely yours,
ORME LEWIS,
Assistant Secretary of the Interior.
DEPARTMENTOF THE ARMY,
Washington 25, D. C., March 12, 1953.
Hon. A. L. MILLER,
Chairman, Committee on Interior and Insular Affairs,
House of Representatives.
DEAR MR. CHAIRMAN:Reference is made to your request for the views of the
Department of the Army with respect to H. R. 2233, 83d Congress, a bill to provide for the acquisition of lands by the United States required for the reservoir
created by the construction of Oahe Dam on the Missouri River and for rehabilitation of the Indians of the Cheyenne River Sioux Reservation, S. Dak., and for
other purposes.
The Department of the Army has considered the above-mentioned bill. The
essential purpose of this measure is to vest title in the United States to the lands
required for the Oahe Reservoir and make payment to the tribe.
The Oahe Dam and Reservoir is a part of the comprehensive plan for improvement of the Missouri River Basin as authorized by section 9 of the Flood Control
Act of December 22, 1944 (58 Stat. 887, 891). Pursuant to section 3 of this act
the Secretary of the Army is authorized to acquire all lands necessary for the
project. It should also be noted that House Document No. 475, 78th Congress,
2d session, cited in the above legislative authorization, contained the following
language concerning Indian properties (par. 12, p. 4 of the document):
"12. The proposed reservoirs will inundate Indian lands at several points. The
estimates submitted on the overall cost of the projects include funds to cover the
cost of taking such lands and buildings, including relocation of burial grounds.
It is to be understood, therefore, that approval of this plan includes authority
for the Indians through their tribal councils, with the approval of the Secretary
of the Interior, to convey and relinquish such property to the United States, and
authority for the Secretary of War to enter into appropriate agreements with
the Secretary of the Interior and the Indian tribes concerned for the payment of
the fair value of the property taken, or for the contribution of a sum approximating
such value toward locating or constructing or toward relocating or reconstructing
buildings, works, facilities, or water projects in the vicinity of the Missouri River
or its tributaries."
Construction of the Oahe Dam was initiated in 1950. Present plans, which are
contingent upon annual appropriations, are for completion about 1961. Only the
lands necessary for construction operations, approximately 6,000 acres, have been
acquired to date. Most of the remaining lands required for the project, including
approximately 104,420 acres of the Cheyenne River Reservation, will not be
needed under the present construction schedule for a number of years.
Notwithstanding the basic law referred to above, Congress by an act approved
September 30, 1950 (64 Stat. 1093), as amended by the act of Congress approved
April 8, 1952 (66 Stat. 46), authotized the Chief of Engineers, United States Army,
jointly with the Secretary of the Interior to negotiate separate contracts with
the Sioux Indians of the Cheyenne River Reservation in South Dakota and the
Sioux Indians of the Standing Rock Reservation in North and South Dakota,
.which. will provide for conveyance to the United States of the title to all tribal,
allotted, and inherited lands or interests therein belonging to the Indians of the
tribe which are required by the United States for the Oahe Dam and Reservoir
and make provision for payment by the United States of just compensation for
all the land and improvements, i:elocation costs, otherwise provide for the orderly
re1I!,oval of the Indians and the complete settlement of all their claims arising
because of the construction of the Oahe project.
In· accordance with section 3 of this latter act and in order to assist the negotia 1tors in arriving at the amount ~f •just compensation, an appraisal was made
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byHhe Gerald T. Hart firm of Denver,· Colo"., which firm determined that the
land, improvements, timber, and severance had a fair market value of $1 605 410.
On the basis of this appraisal, negotiations were conducted by repres~ntatives
of ~h~ Chief of Engineers ~nd the Secret3:ry of tke Interior for the purpose of
arr1vmg at the amount of Just compensat10n for the conveyance to the United
States of title to all tribal, allotted, assigned, and inherited lands, improvements
or interests therein belonging to the Indians of the Cheyenne River Reservation
required by the United States for the Oahe Dam and Reservoir.
It was mutually agreed between the tribe and Government negotiators that
consideration be given, first, to coming to an agreement as to the price to be
paid by the Government to the tribe for its lands and interests therein, including
improvements and timber thereon, and severance damages to the individual
tracts. The negotiation did not result in an agreement as to such price. Since
negotiations as to price for the land failed, the tribe was requested to consider
other items with the view of coming to an agreement on at least part of the
matters under consideration.
The tribe informed the Government negotiators
that they would not be able to proceed with further negotiations and that the
entire matter would be presented to the Congress. Accordingly, the negotiations
were concluded on November 26, 1952.
Copies of the reports, addressed to the Chief of Engineers by the division
engineer, Missouri River division, and the Assistant Chief of Engineers for
Civil Works, covering the negotiations with the Indians of the Cheyenne River
Reservation at both the field and Washington levels, are enclosed for the information of the committee.
The bill, H. R. 2233, provides for payment to the Indians of the Cheyenne River
Reservation of sums of $9,386,245.95 and $12,289,432 and for the appropriation of adciitional indefinite sums for such items as relocation of cemeteries, tribal
monuments and shrines; relocation of agency, including schools, hospital, service
buildings, residences of agents and employees; relocation of roads and bridges;
reimbursement of expenses of negotiation and other expense covered by the Oahe
project.
Other privileges and benefits for the Indians would also be provided.
The payment of $9,386,245.95 as provided in section II of H. R. 2233 includes
the sum of $2,614,778.95 for the interest conveyed in the lands, together with all
improvements thereon (except the agency hospital), for the value of standing
timber, and for the bed of the Missouri River within the taking line. As noted
above, the fair market value of these items as determined from the appraisal made
by the Hart firm was $1,605,410 and the offer of the Corps of Engineers during the
negotiations was $2 million. It may also be noted that H. R. 2233 provides for
the tribe to retain all mineral values (sec. VI), the right to remove all improvements and standing timber (sec. VII), the right to continue the use of the lands
until the gates of the Oahe Dam are closed for impounding water (sec1 IX), the
right to continue to use lands after impoundment for g,razing down to the water's
edge (sec. X), and the right for free access to the shoreline of the reservoir for
fishing, hunting, and other purposes (sec. X). Since the sum of $2,614,778.95 is
substantially higher than the appraised fair market value of $1,605,410 which has
not been reduced for all of the privileges which would be reserved in H. R. 2233,
the amount of $2,614,778.95 is higher than could be recommended for payment by
the Corps of Engineers.
Relative to the payment for lands and improvements, it may be noted also that
the schedule for the distribution of the funds to individual Indians who are owners
of the lands will be in accordance with the schedule prepared by the tribal council
(sec. II). It should be further noted that any individual has the right to reject
the appraisal of his property as included in that schedule, and have the value on
his lands and improvements determined by court (sec. XVI). If the value determined by the court is higher than the scheduled appraisal, the additional amount
would not come from an overall readjustment of the schedule, but would come
from additional appropriations.
Such a procedure could result in considerably
higher total payments.
Section II also provides for the payment of $6,871,467 for overall tr_ibal severance damages outside the taking area, for the loss of annual supply of timber, and
for the loss of wildlife and wild fruits. In this connection, it may be noted •that
appraised value of the lands and improvements includes severance damages,
standing timber, value of wild fruits, and other items associated with the lan?5,
and additional payments for these items would represent a duplication.
Relat~ve
to wildlife, it should be noted that H. R. 2233 contemplates reservation of fishmg
and hunting rights by the Indians (sec. X). Relative to overall tribal sev~ranc!
damages, the basis for payment in addition to the provisions for reloc.at1on °
tribal facilities, roads, and other facilities as contemplated elsewhere 1n H. R.
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2233 is not known. It is suggested also that the complete rehabilitation of all
members of the tribe as contemplated by section V would seem to eliminate any
possible justification for overall tribal severance damages as proposed in this
•section.
Section V of H. R. 2233 provides for payment in amount of $12,289,432 for
complete rehabilitation of all members of said tribe, whether or not residing in
the taking area, and for relocating the establishing of members residing in the
taking area to the extent that economic, social, religious, and community life
of the Indians would not be less advantageous to the Indians than at present.
Control over the expenditures of these funds would be under the direction of the
tribal council. The Corps of Engineers has no information as to how the amount
was computed.
It may be noted that section 401b of Public Law 534, 82d
Congress, authorizes the reimbursements of owners and tenants of lands required
for such projects of actual expenses incurred by them for moving themselves,
their families, and possessions providing such reimbursements shall not exceed
25 percent of the fair value of the land. The Corps of Engineers has no objection
to relocation of the individual in the manner and standards referred to in H. R
2233. It is suggested, however, that such relocation be accomplished as a governmental operation under the supervision of the Bureau of Indian Affairs with
annual appropriations to that agency based upon costs to be incurred after that
agency has had further opportunity to prepare detailed studies.
ThP, provision for payment of 5 percent interest on the sums to be paid under
section II and under section V appear to be inconsistent with the later provisions
for permitting the Indians to remain on the land during the construction period.
Large balanci?s from the funds also could be retained thus committing the Government ind finitely to the payment of substantial interest at high rates.
Section III provides for the appropriation of funds for relocating Indian cemeteries, tribal monuments, and shrines. The Department would not object to a.
provision for such relocation by the Corps of Engineers to reasonable sites outside
the taking area that may be mutually agreed upon between the tribe and the
corps, utilizing funds available for the construction of the Oahe project.
Section IV provides for the appropriation of funds for relocation of agency
facilities, roads, and bridges "at points to be determined by the tribal council of
said tribe with the approval of the Secretary of the Interior."
This Department
has no objection to the relocation of agency buildings, schools, hospital, roads,
and bridges in order to provide substantially equivalent facilities, to the extent
determined necessary and at the expense of project funds. However, if the cost
is to be charged to project funds the work should be limited to replacements which
the Corps of Engineers and the Bureau of Indian Affairs agree are necessary,
instead of being based on requests of the tribal council.
Section VI would reserve to the Indians all mineral rights. There is no evidence
of the existence of any minerals in the area involved. There has, however, been
no exhaustive research, and the recent discovery of oil in the Williston Basin in
Montana and North Dakota might indicate a possibiHty of the existence thereof
in this area. The Department is therefore acquiring other lands in the reservoir
area in fee, subject to a reservation of oil and gas rights with certain restrictions
to protect the Government interest.
The Department is, therefore, agreeable to
the reservation to the Indians of oil and gas rights only, subject to similar restrictions
Section VII would give the Indians the right without charge to remove and
salvage timber and improvements.
The Department does not object to their
having salvage rights; however, in dealing with other property owners who
retain such salvage rights the salvage value is deducted from the purchase price.
The same principle should be applied in the case of the Indians.
Section VIII recites that a hazard to livestock is created by the rise and fall
of the waters to be impounded in Oahe Reservoir and would place on the United
States responsibility for protective measures. The Department considers that
there is no basis in fact for such a recital.
Section IX would give the Indians the right to remain on the lands until the
gates of the dam are to be closed. The Department has no objection to such
provision if it is modified to provide for removal of improvements and timber at
least a year prior to the closing of the gates so as to allow the Corps of Engineers
sufficient time to complete clearing operations.
Furthermore, such right of
occupancy should be coupled with a provision that no interest will be allowed on
any fu~ds paid to the Indians at least until after the final date for relinquishing
possession.
0
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Section X would give the Indians, without cost, perpetual grazing rights
between the taking line and the reservoir and hunting and fishing rights on the
lands and reservoir. Such a blanket provision would involve complications since
there are numerous tracts within the reservation which are owned by non-Indians.
It is accordingly recommended that section X be eliminated. Under normal
Department practice the Indians would then, as former landowners, receive pref•erential treatment in the granting of leases for use of land for grazing or other
purposes upon payment of fair rental value.
In view of the above the Department of the Army cannot recommend favorable
,consideration of H. R. 2233.
Inasmuch as the committee has requested that the report be expedited, it is
submitted without a determination by the Bureau of the Budget as to whether
or not it conforms to the program of the President. However, as soon as such
.advice is received it will be forwarded to your committee.
Sincerely yours,
ROBERT T. STEVENS,
Secretary of the Army.

0

